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Abstract

This study analyzes the regulatory weaknesses in the legal protection of outsourced workers in Indonesia,

particularly in relation to the fulfillment of justice as mandated by Pancasila and the 1945 Constitution of
the Republic of Indonesia. The enactment of Law Number 11 of 2020 on Job Creation has significantly
altered the orientation of labor law, shifting it toward economic efficiency and investment facilitation. This
shift has resulted in the erosion of normative labor protections and increased vulnerability of ontsonrced
workers, manifested in job insecurity, unequal bargaining power, limited social security coverage, and
insufficient welfare guarantees. The primary objective of this research is to evaluate the extent to which existing
labor regulations fail to embody substantive justice and to formulate a normative framework for reconstructing
labor law in accordance with constitutional values. This study employs an empirical juridical research method
with a socio-legal approach, integrating doctrinal legal analysis with empirical data to assess the interaction
between legal norms and labor practices. The findings demonstrate that the current regulatory framework
prioritizes labor market flexibility over worker protection, leading to structural injustice and normative
inconsistencies within the industrial relations systens. The study concludes that a comprebensive reconstruction
of labor law is necessary through reforms in legal structure, legal substance, and legal culture, grounded in the
principles of social justice, humanity, and public welfare, in order to ensure substantive justice and
constitutional compliance in the protection of outsourced workers in Indonesia.
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Introduction

Labor development in Indonesia constitutes an integral part of national development,
which is directed toward the realization of a prosperous, just, and dignified society.' The
state bears the responsibility to guarantee the fundamental rights of workers, ensure equality
of opportunity, and secure access for every citizen to employment and a decent livelihood
in accordance with constitutional mandates.” In the context of national development, labor
is positioned not merely as a factor of production but also as a subject of development that
plays an active role in enhancing the nation’s social and economic welfare.? Therefore, labor
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policies in Indonesia must not only promote economic growth but also ensure legal
protection for workers as an integral part of human rights.*

As a structural reform measure in response to global economic dynamics and the pursuit
of increased competitiveness, the Government of Indonesia enacted Law Number 11 of
2020 concerning Job Creation.” The law was designed to expand employment opportunities,
streamline business processes, and strengthen the national investment climate.®
Nevertheless, since its enactment, the regulation has sparked considerable academic and
public debate, particularly within the labor sector cluster.” One of the most controversial
aspects concerns the fundamental changes to the outsourcing system. Under the previous
regulation, namely Law Number 13 of 2003 concerning Manpower, outsourcing practices
were restricted solely to supporting activities and were prohibited from encompassing core
functions or tasks directly related to the production process.” However, following the
enactment of the Job Creation Law, the provisions limiting the types of work eligible for
outsourcing were abolished, thereby allowing the practice to be applied more broadly,
including to core functions within companies.’

This change carries significant legal and social implications."” From a normative
perspective, the repeal of Articles 64 and 65, along with the amendment of Article 66 of the
Manpower Law, has led to a paradigm shift in industrial relations.! The new provisions
remove the limitations that previously served as protective instruments for workers,
particularly in relation to temporary employment arrangements. As a consequence,
outsourced workers are now predominantly employed under Fixed Term Employment
Agreements (Perjanjian Kerja Waktu Tertentn or PKWT), which directly affect their job
secutity, access to social protection, and guarantees of sustainable welfare.'> On the other
hand, this system provides advantages for companies by offering greater flexibility in
workforce management and reducing operational costs."

In practice, this situation gives rise to a dilemma between the pursuit of economic
efficiency and the need for social protection for workers.'"* On one hand, outsourcing is
regarded as a strategic instrument to enhance business efficiency, create employment

4 Khairani Khairani, Trie Rahmi Gettari, and Sti Arnetti, ‘Perlindungan Pekerja Ditinjau Dari Konsep
Hubungan Kerja Pasca Berlakunya Undang-Undang Cipta Kerja’, Unes Journal of Swara Justisia, 7.2 (2023), 709—
21 <https://doi.org/10.31933/UJS].V712.372>.

> Linda Aprillia Safitri and others, ‘Perspektif Sistem Alih Daya Dalam Lingkup Tenaga Ketja Dan Perusahaan
Di Kota Surabaya’, Economie: Jurnal Limn Ekononi, 6.1 (2024), 74-85
<https://doi.org/10.30742/ECONOMIE.V5I12.3583>.

¢ Suyoko Suyoko and Mohammad Ghufron AZ, “Tinjauan Yuridis Terhadap Sistem Alih Daya (Outsourcing)
Pada Pekerja Di Indonesia’, Jurnal Cakrawala Hukum, 121 (2021)
<https://doi.org/10.26905/IDJCH.V1211.5780>.

7 Ali Dahwir, ‘Undang-Undang Cipta Kerja Dalam Perspektif Pemikiran Philippe Nonet And Philip
Selznick Mengenai Hukum Konservatif’, SOL JUSTICIA, 3.2 (2020), 165-88
<//ojs.ukb.ac.id/index.php/sol/atticle/view/193> [accessed 11 November 2025].

8 Dwi Putro Santosa, ‘Tinjauan Hukum Terhadap Undang-Undang Nomor 13 Tahun 2003 Tentang
Ketenagakerjaan Khususnya Tenaga Kerja Outsourcing Di Indonesia’, Lex Ef Societatis, 4.7 (2016)
<https://dol.otg/10.35796/LES.V417.12626>.

 Nur Hidayatul Fithri, ‘Kesejahteraan Dan Penerapan Keadilan Bagi Pekerja Dalam Undang-Undang Cipta
Kerja  Klaster  Ketenagakerjaan’, Wijaya ~ Putra  Law  Review, 12  (2022), 120-29
<https://dol.org/10.38156/WPLR.V112.74>.

10 Amelia.

1 Dean Fadhurohman Hafizh and others, ‘Analisis Praktik Outsourcing Dalam Perspektif Undang-Undang
Cipta Ketja’, Jurnal Lembannas RI, 10.3 (2022), 6475 <https://doi.org/10.55960/JLRI.V10I3.298>.

12 Fithri.

13 Rahmat Ramdhan Arsyad, ‘Perlindungan Hukum Terhadap Hak Pekerja Akibat Pemutusan Hubungan Kerja
(PHK) Sepihak Pada Perusahaan Alihdaya (Outsourcing) Di Dinas Tenaga Kerja, Koperasi, Dan UKM Kota
Gorontaloa’, Perspektif Administrasi Publik Dan Hukum, 2.1 (2025), 89-97
<https://doi.org/10.62383/PERSPEKTIF.V211.99>.

4 Muh Sjaiful, ‘Problematika Normatif Jaminan Hak-Hak Pekerja Dalam Undang-Undang Nomor 11 Tahun

2020 Tentang Cipta Ketja’, Media Inris, 4.1 (2021), 37-60.
% Page 110 of 21
&


https://doi.org/10.53955/contrarius.v1i2.210
https://issn.brin.go.id/terbit/detail/20250609291329725
https://issn.brin.go.id/terbit/detail/20250623421652922

Iswantoro et al, Injustice in Indonesia’s Legal Protection..., Vol. 1, No. 2, June 2025. DOL: https:/ /doi.org/10.53955/ contrarius.v1i2.210

opportunities, and adapt to global competition.” On the other hand, the implementation of
an outsourcing system without strict limitations risks neglecting the principles of justice and
equality as mandated by Article 27(2) and Article 33 of the 1945 Constitution of the Republic
of Indonesia.'® This situation reveals a contradiction between the objectives of labor law
which emphasize worker protection and welfare and the normative reality that allows
potential exploitation through unstable and minimally protected employment relationships. !’

Furthermore, the amendment of outsourcing regulations under the Job Creation Law also
reveals a gap between the normative framework and its implementation.' Normatively,
Indonesia’s labor regulations uphold the principles of fairness, non-discrimination, and the
guarantee of the right to decent employment.” However, in practice, the expansion of
outsourcing has generated uncertainty in employment status, disparities in welfare, and a
weakened bargaining position of workers in relation to employers.”’ Many outsourced
workers have lost access to social security, experienced discrimination in wages and benefits,
and faced contract uncertainty due to continuous renewals without clear employment
status.”!

This condition also highlights a serious challenge to the role of the state as both regulator
and supervisor.”? The government faces a dilemma between maintaining an investment-
friendly climate and ensuring the fulfillment of workers’ rights in accordance with the
principles of social justice.” In this context, the effectiveness of labor inspection institutions
and law enforcement mechanisms becomes crucial in balancing economic interests with the
protection of workers’ rights.** However, vatious studies indicate that the mechanisms for
labor inspection and law enforcement in Indonesia continue to face significant challenges,
including limited resources, weak inter-agency coordination, and inefficiency in resolving
industrial relations disputes.”
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Given this phenomenon, there exists a significant research gap that warrants further
examination.”* Most previous studies have primatily focused on the economic aspects of the
outsourcing system, while in-depth analyses of legal protection for workers following the
amendment of the Job Creation Law remain limited. In fact, these regulatory changes have
direct implications for workers’ bargaining positions, the structure of industrial relations, and
the social security system for labor in Indonesia.”” Therefore, a study that critically examines
the implications of the changes in the outsourcing regulatory framework under the Job
Creation Law on the protection of workers’ rights is of crucial importance.

This research is urgent because its findings can provide both theoretical and practical
contributions to the development of labor law in Indonesia. Theoretically, it will enrich
academic discourse on the relationship between labor market flexibility and social protection
within the framework of modern labor law. Practically, this study can offer policy
recommendations for the government to improve regulations and oversight of outsourcing
practices so that they remain consistent with the principles of justice, legal certainty, and the
protection of human rights. Accordingly, this research is expected to make a substantive
contribution to the realization of a fair, sustainable, and constitutionally grounded labor
development system in Indonesia.

Method

This study adopts an empirical juridical research approach, which involves initially
examining secondary data, followed by conducting primary data collection in the field. The
juridical dimension focuses on analyzing existing legal norms and regulations relevant to the
research problem, while the empirical dimension provides a framework for verification and
validation to ensure the accuracy and reliability of the research findings.* This study employs
a socio-legal (juridical-sociological) approach, which is conducted by examining real
conditions within society or the community environment with the aim of discovering facts
(fact-finding), leading to the identification of problems (problem-identification), and
ultimately to the formulation of solutions (problem-solution).” This research method will be
carried out based on the relevant legal provisions that serve as the foundation for analyzing
emerging legal phenomena, particularly those related to the protection of workers following
the enactment of Law Number 11 of 2020 concerning Job Creation.

Results and Discussions
Regulatory Arrangements on Legal Protection for Outsourced Labor in Indonesia
The guarantee of workers’ rights to wages and severance pay constitutes a fundamental
element of the labor law system, which is oriented toward social justice and the protection
of groups that are structurally disadvantaged within industrial relations.” In this context,
wages are not merely an economic instrument reflecting the exchange value of labor but also
a constitutional right guaranteed by the state, as stipulated in Article 27(2) of the 1945
Constitution of the Republic of Indonesia, which affirms that every citizen has the right to
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employment and a decent livelihood for humanity.” The right to a decent livelihood
underscores the state’s responsibility to ensure the existence of a wage system that is fair,
proportional, and humane.”® Accordingly, wage regulation cannot be viewed merely as a
matter of private agreement between employers and workers; rather, it must fall within the
framework of mandatory public law (ius cogens) designed to protect workers’ rights as the
economically weaker party.”

In practice, the changes introduced by Law Number 11 of 2020 concerning Job Creation
have given rise to serious issues regarding the construction of legal protection for workers,
patticularly in matters relating to wages and severance pay.”* The new regulation introduces
a paradigm of deregulation and labor market flexibility under the pretext of creating a
conducive and efficient investment climate.” However, this approach generates a dilemma,
as it shifts the orientation of labor law from the principle of state protection toward a market
otiented regulatory framework.*

This tendency is clearly manifested in the revision of several provisions that were
previously protective of workers, transforming them into more flexible regulations that grant
employers greater discretion and authority.”” In industrial relations, the relationship between
workers and employers is inherently imbalanced; workers depend on employers for their
livelihood, while employers possess the economic power to determine the terms and
conditions of employment. This structural inequality should serve as the fundamental
justification for state intervention through regulations that effectively protect workers’
rights.”

Article 81 point 25 of the Job Creation Law, which introduces Article 88A into Law
Number 13 of 2003, stipulates that wage arrangements shall be determined based on an
agreement between employers and workers or labor unions, provided that such agreements
may not set wages lower than those presctibed by statutory regulations™. At first glance, this
provision appears to protect workers, as it establishes a legal minimum standard that must

31 Rafi Bagas Riyadi, “Tanggung Jawab Hukum Terhadap Tenaga Kerja Outsourcing Dalam Perspektif Undang-
Undang Ketenagaketjaan Di Indonesia’, Jurnal Teknik, Komputer, Agroteknologi Dan Sains, 4.1 (2025), 7-11
<https://doi.org/10.56248 /MAROSTEK.V411.110>.

%2 Muhammad Rahman, Muhammad William Hafis, and Putri Saraswati, ‘Analisis Yuridis Rencana
Penghapusan Sistem Outsourcing Dalam Undang-Undang Cipta Ketja’, Journal of Social Movements, 2.1 (2025),
41-49 <https://doi.org/10.62491/JSM.V211.2025.36>.

33 Khairani, Gettari, and Arnetti.

3 Sela Nopela Milinum, ‘Problematika Fleksibilitas Outsourcing (Alih Daya) Pasca-Undang-Undang Nomor
11 Tahun 2020 Tentang Cipta Kerja Klaster Ketenagakerjaan’, Jurnal Hukum Lex Generalis, 3.5 (2022), 412-32
<https://doi.otg/10.56370/JHLG.V315.119>.

3 Sri Purnawanti, Ni Nyoman Samantri, and Rizal Amrul, ‘Perlindungan Hukum Tenaga Kerja Outsourcing
Di PT Semasa Sejahtera Mandiri Bersama: Ditinjau Dari Undang-Undang Nomor 11 Tahun 2020 Tentang
Cipta  Kerja’,  SIMPUL:  Jurnal  lwu  Politik  Dan  Hukum, 1.2 (2025),  54-58
<https://doi.org/10.71094/SIMPUL.V112.137>.

% Lidia Febrianti, Thamrin Sambah, and Puti Mayang Seruni, ‘Komparasi Alih Daya Undang-Undang
Ketenagakerjaan Dengan Undang-Undang Cipta Kerja Tahun 2023’, JURNAL USM LAW REVIEW, 6.3
(2023), 1193-1209 <https://doi.org/10.26623/JULR.V613.7965>.

37 Riyadi.

3 Mulfirana, Moh Taufik, and Ajus Wiratman, ‘Kebijakan Publik Dalam Perspektif Hukum: Studi Kasus
Implementasi Undang-Undang Cipta Ketja Dengan Metode Studi Dokumen’, Perkara : Jurnal Ilnu Hukum Dan
Politik, 3.1 (2025), 731-49 <https://doi.org/10.51903/PERKARA.V311.2335>.

% Al Fath, Nada Syifa Nurulhuda, and Virna Amalia Nur Permata, ‘Tinjauan Yuridis Atas Kebijakan
Outsourcing Di Indonesia Dan Implikasinya Terhadap Kesejahteraan Peketja’, Jurnal Hukum Statuta, 3.2 (2024),

63-73 <https:/ /doi.org/10.35586/JHS.V312.9027>.
% Page 113 of 21
&


https://doi.org/10.53955/contrarius.v1i2.210
https://issn.brin.go.id/terbit/detail/20250609291329725
https://issn.brin.go.id/terbit/detail/20250623421652922

Iswantoro et al, Injustice in Indonesia’s Legal Protection..., Vol. 1, No. 2, June 2025. DOL: https:/ /doi.org/10.53955/ contrarius.v1i2.210

be obsetved.* However, upon closer examination, this provision contains the potential for
misuse, as it grants employers broad interpretative discretion in determining wage levels,
patticulatly in the informal sector or within companies lacking strong labor unions.*' In the
context of legal protection theory as articulated by Fitzgerald and Roscoe Pound, law should
function as an instrument to safeguard the weaker party from potential oppression or
exploitation by the stronger one.** Therefore, allowing wage determination to rely solely on
market mechanisms and the principle of freedom of contract, without substantive
protection, signifies a neglect of the law’s fundamental social function.®

Furthermore, the minimum wage system regulated under Article 88C of the Job Creation
Law has also generated juridical debate, as the phrase “the Governor may determine the
district/city minimum wage” renders the policy discretionary rather than mandatory.* In
reality, the cost of living varies significantly across regions, and the application of a single
provincial minimum wage for all areas risks creating disparities in regional welfare.*
Consequently, the relaxation of this provision not only undermines legal certainty but also
threatens distributive justice, as workers in regions with a higher cost of living may receive
wages insufficient to meet their basic needs.* This provision also contravenes the principle
of a living wage, which constitutes one of the international minimum standards as stipulated
in ILO Convention No. 131 concerning Minimum Wage Fixing, which has been ratified by
Indonesia.*’

On the other hand, the regulation concerning severance pay under the Job Creation Law
also reflects a significant paradigm shift.* Prior to the amendment, Article 156 of Law
Number 13 of 2003 employed the phrase “a /east” as the minimum threshold for severance
pay granted to workers experiencing termination of employment. However, in the revised
version under the Job Creation Law, the phrase was changed to “@ zos#,” which substantively
alters the direction of legal protection.”” This shift is not merely a matter of wording but
rather signifies an ideological transformation in labor policy from a protection oriented
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principle toward one of economic flexibility.” In fact, severance pay serves a crucial social
function as a safety net for workers who lose their employment, enabling them to meet their
basic needs during the transitional period.”" When the right to severance pay is restricted by
the phrase “@z most,” the socioeconomic security of dismissed workers becomes weakened,
which clearly contradicts the principle of social justice as mandated by Article 33(4) of the
1945 Constitution.”

In the context of Aristotle’s theory of justice, distributive justice requires that each
individual receive what is rightfully theirs in proportion to their contribution and needs. >
Therefore, limiting the amount of severance pay received by workers without taking into
account factors such as length of service, family dependents, and socioeconomic conditions
is cleatly inconsistent with the concept of proportional justice.” Furthermore, this change in
terminology can be considered a form of legal regression, as it effectively reduces the level
of protection that previously existed.” Under the international legal doctrine of the non-
retrogression principle, states are prohibited from lowering the standards of human rights
protection, including economic and social rights such as the right to employment and social
security.* Therefore, the Job Creation Law, in its provisions concerning severance pay, can
be considered inconsistent with this principle.

Moreover, the changes in wage and severance pay regulations also have serious
implications for legal certainty (rechtszekerbeid).”” Many of the new provisions delegate
regulatory authority to implementing regulations, such as government regulations or
ministetial dectrees, without specifying clear timelines or parameters.>® This situation creates
a temporary legal vacuum, generating uncertainty for both workers and employers in
managing employment relations. From Gustav Radbruch’s perspective, legal certainty
constitutes one of the three fundamental values of law, alongside justice and utility. When
legal certainty is neglected, the law loses its moral legitimacy as an instrument for establishing
a just social order.”
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Therefore, there is a need to reorient labor policies to prioritize workers’ welfare within
the framework of economic development.®’ The state must act not only as a facilitator of an
investment-friendly climate but also as a regulator and protector, ensuring a balance between
economic interests and the social rights of citizens.”' Wages and severance pay should not
be regarded merely as production costs but as constitutional and moral rights inherent to the
dignity of workers.® The principle of social justice, which underpins the state, should be
realized through policies that ensure every worker receives a decent income and adequate
severance pay upon the termination of employment. Accordingly, fair labor law is not one
that merely adheres to market logic, but a legal framework that upholds the values of
humanity, welfare, and social justice as envisioned by the constitution.®

In addition to issues concerning wages and severance pay, the aspect of Termination of
Employment (PHK) has also undergone substantial changes that impact workers’ legal
protection.’* Under the previous system, termination could only be carried out after
obtaining a decision from the industrial relations dispute resolution body.® This provision
functioned as a preventive mechanism to ensure that employers did not carry out
terminations arbitrarily. However, the Job Creation Law eliminates this obligation and grants
employers the direct authority to terminate employment on the grounds of efficiency,

restructuring, or corporate policy adjustments.®

As a result, legal protection shifts from
being preventive to repressive, as workers can only assert their rights after the termination

has occurred.

This situation creates legal uncertainty while simultaneously diminishing the level of
protection afforded to workers.”” Employers can invoke efficiency as a pretext to reduce
their workforce without presenting objective evidence regarding the company’s financial
condition. As a result, legal norms that are intended to balance interests are transformed into
instruments that legitimize unilateral terminations. From the standpoint of social justice, this
clearly contravenes the principle of justice as fairness, granting disproportionate power to
economically dominant parties while leaving economically vulnerable workers without

effective legal protection.”®
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The social impact of unilateral termination policies cannot be overlooked. Job loss entails
the loss of income, which adversely affects family welfare and contributes to rising
unemployment. The state, in this context, should play an active role in ensuring that every
termination decision is carried out fairly, proportionally, and in accordance with legal
procedures.” The mechanism for resolving industrial relations disputes needs to be
strengthened to ensure that workers have rapid and effective access to assert their rights.
The fundamental principle that must be upheld is that termination of employment (PHK)
should serve as an ultimum remedinm, alast resort, only after all alternative resolution measures
have been exhausted.”™

Another equally important labor issue concerns the practice of outsourcing. This system
was originally regulated to provide efficiency in the division of labor and to support
corporate productivity.” However, following the enactment of the Job Creation Law,
outsourcing practices have expanded and are no longer limited to specific types of work.
The removal of these restrictions has resulted in an increasing number of contract-based
workers who face job insecurity. Outsourced workers often do not receive the same rights
as permanent employees, whether in terms of wages, social security, or career development
opportunities.

This condition reflects a violation of the principles of equality and justice within
employment relations.”” Labor law is intended to protect the weaker party; however, in
practice, it often provides employers with leeway to exploit labor without long term
responsibility. In this context, the role of the state as both regulator and protector becomes
crucial to ensure that all employment relationships are conducted fairly. The state must
clarify the limits on the types of work that can be outsourced, strengthen oversight of labor
supply companies, and ensure the protection of the normative rights of outsourced workers,
including social security, fair wages, and the right to organize.”

Furthermore, the provision prohibiting worker cooperatives from serving as labor service
providers reflects a form of structural injustice.” This policy removes the opportunity for
labor unions to play an active role in managing the work system and in strengthening
workers’ bargaining power.” As a result, the dominance of large corporations is further
strengthened, creating an imbalanced employment relationship. According to Radbruch’s
theory of justice, law must fulfill three fundamental values: justice, certainty, and utility. If
regulations emphasize only economic efficiency without considering social justice, the law
loses its meaning as a means to protect human dignity.
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In conclusion, the current construction of labor regulations in Indonesia does not fully
reflect the principle of substantive justice. Whether in the regulation of wages and severance
pay, the mechanisms of termination, or the outsourcing system, there is a clear tendency for
the law to favor economic interests over social protection. To establish a fair labor system,
regulatory reform is required that places human beings at the center of legal development.
The state must act not only as an investment facilitator but also as a protector of workers’
rights, which are an essential component of social justice and national welfare. ™

Weaknesses in the Legal Protection Regulations for Outsourced Workers in
Indonesia

The regulations concerning legal protection for outsourced workers in Indonesia
continue to exhibit various weaknesses, both normatively, structurally, and in terms of
implementation.”” The root of the weak legal protection for outsourced workers lies in the
policy orientation embedded in Law Number 11 of 2020 concerning Job Creation.
Conceptually, this law prioritizes an economic logic based on investment and labor market
flexibility, which results in the diminishment of social justice values as guaranteed by the
constitution. Labor regulations under the Job Creation Law emphasize efficiency and ease
of doing business, but provide insufficient safeguards for the fundamental rights of workers.

The labor law paradigm, built upon the principles of aliberal economic framework, cleatly
contradicts the constitutional economic principles enshrined in Article 33 of the 1945
Constitution.” Article 33 explicitly states that Indonesia’s economy is organized as a
collective enterprise based on the principle of kinship, with the primary objective of
maximizing the welfare of the people. Meanwhile, Article 34 affirms the state’s responsibility
to guarantee the well-being of the poor and vulnerable groups. Accordingly, labor law should
reflect the spirit of a people-centered economy grounded in social justice, rather than merely
serving as an instrument to attract investment. The orientation of the Job Creation Law,
which positions workers as flexible factors of production, contradicts the values of Pancasila,
particularly the second and fifth principles, which emphasize just and humane treatment as
well as social justice for all Indonesian citizens.”

At the normative level, there are several inconsistencies and contradictions between the
provisions of the Job Creation Law and its derivative regulations, such as Minister of
Manpower Regulation No. 19 of 2012, highlighting fundamental weaknesses in the legal
framework for the protection of outsourced workers.™ First, there is a contradiction in the
determination of the employment relationship. The Job Creation Law stipulates that the
employment relationship exists between the labor service provider company and the
outsourced worker. However, in practice, workers perform their duties at the user company.
This condition contradicts Article 1(15) of Law Number 13 of 2003, which requires three
essential elements for an employment relationship: work, direction, and wages. When
direction and supervision come from the user company, the legal employment relationship
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should, in principle, be established between the worker and the user company, rather than
with the labor service provider.*

Second, weaknesses are also evident in Article 66(4) of the Job Creation Law, which states
that if the conditions for the transfer of work are not met, the employment relationship
legally shifts from the labor service provider company to the user company. Normatively,
this provision appears to protect workers; however, in practice, it is difficult to implement
because the mechanisms for supervision and evidence are not clearly regulated. As a result,
outsourced workers often lose their rights when contracts are transferred between the old
and new service provider companies.*

Third, there is a conflict between the provisions of the Minister of Manpower Regulation
and Constitutional Court Decision No. 27/PUU-IX/2011. The Ministerial Regulation
permits employment relationships between the contracting company and workers to be
based on either a Fixed-Term Employment Agreement (PKWT) or an Indefinite-Term
Employment Agreement (PKWTT). However, the Constitutional Court has affirmed that
the application of PKWT to permanent types of work is conditionally unconstitutional.®
The Constitutional Court decision emphasizes that employment relationships must include
the transfer of workers’ rights protection in the event of a change in the outsourcing
company, particulatly when the work object remains constant.** However, the detivative
regulations under the Job Creation Law disregard this principle, resulting in workers losing
continuity of employment and recognition of their prior service tenure.

This condition indicates that the implementation of the outsourcing system in Indonesia
tends to place workers in a subordinate position.*® When a user company replaces the labor
service provider, workers often lose their jobs without any mechanism for compensation or
recognition of prior service.* In many cases, they are required to sign new contracts with
the new provider under less favorable terms, including reduced wages. This practice clearly
violates the principle of justice as fairness, which emphasizes the protection of the weaker party
in social and economic relations.®’

Furthermore, another weakness is evident in the restriction of labor unions or worker
cooperatives from participating as providers of outsourced labor.*® Article 66 of the Job
Creation Law requires that labor service provider companies must be established as legal
entities and obtain a business license from the central government. This provision indirectly
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closes the opportunity for worker cooperatives to setve as labor service providers.” In fact,
Article 43(4) of Law Number 25 of 1992 concerning Cooperatives affirms that cooperatives
play a central role in all sectors of the people’s economic life. This restriction reinforces the
dominance of large corporations and undermines the principle of economic
democratization, which is central to Article 33 of the 1945 Constitution. If the outsourcing
system can only be operated by commercial legal entities, economic gains will circulate
among investors rather than returning to workers as part of the people’s economy.”

Substantively, outsourcing regulations also reveal weaknesses in three main aspects: legal
substance, employment agreements, and the institutional framework of labor service
provider companies.” First, the legal substance in the Job Creation Law favors employers
by granting broad discretion in the use of Fixed Term Employment Agreements (PKWT).
In contrast, Article 59 of Law Number 13 of 2003 limits PKWT to work that is temporary,
seasonal, or project-based, with a maximum duration of three years. The widespread use of
PKWT in permanent sectors violates the principle of legal protection and creates
employment status uncertainty for workers.”” Second, regarding employment agreements,
the weakness lies in the imbalance of bargaining power. In the outsourcing system,
employment contracts are typically drafted unilaterally by the labor service provider
company. Workers are compelled to accept all contractual clauses merely to secure
employment. Such agreements violate the principle of fair freedom of contract as regulated
in Article 1338 of the Civil Code, since contractual freedom must not disregard the principles
of propriety and balance.

Third, from an institutional perspective, labor service provider companies often function
merely as administrative intermediaries rather than entities that provide social protection.
Many of these companies lack adequate financial capacity to guarantee workers’ rights in the
event of employment termination.” The strict business licensing requitements emphasize
administrative formality over the substantive protection of workers. From the overall
analysis above, it can be concluded that outsourcing regulations in Indonesia are not yet fully
aligned with constitutional mandates and the principle of social justice. Inconsistencies
between statutory norms, implementing regulations, and Constitutional Court decisions
create a legal gray area that benefits employers while disadvantaging workers. The
outsourcing system should be designed to support economic flexibility without
compromising the basic protection of workers.” Therefore, labor law reform must focus on
reconstructing outsourcing regulations based on justice, equality, and humanitarian
principles, so that Indonesia’s labor legal system is not only economically efficient but also
socially equitable.

Legal Protection Regulations for Outsourced Workers Based on Justice
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Value reconstruction is the process of rebuilding, re-creating, and reorganizing an existing
system of values to align with societal developments and the requirements of legal justice.”
In the context of national law, this reconstruction is understood as an effort to interpret and
reorganize the fundamental legal values so that they align with social realities, moral
considerations, and the objectives of the law itself.” Pancasila, as the foundational
philosophy of the nation, serves as the primary source of values in every legal reconstruction
process, as it encompasses the principles of divinity, humanity, unity, democracy, and justice,
which collectively reflect the wotldview of the Indonesian people.”” However, in practice,
the implementation of law in Indonesia often deviates from these values, resulting in law
functioning less as an instrument of justice and more frequently as a tool serving the interests
of particular groups. This is particularly evident in the field of outsourced labor, where legal
protection for workers continues to exhibit significant disparities and uncertainties.”

In the context of protecting outsourced labor, the reconstruction of legal values needs to
be carried out comprehensively, encompassing the three main dimensions of the legal system
as proposed by Lawrence M. Friedman, namely legal structure, legal substance, and legal
culture.” First, from the perspective of legal structure, policies that restrict the provision of
outsourced labor to companies with certain legal statuses while prohibiting cooperatives or
foundations from operating have created structural imbalances. These provisions favor the
interests of companies both labor-supplying firms and client companies while workers bear
the greatest disadvantage, losing both legal protection and bargaining power.'" Such a legal
structure demonstrates that the law has not yet aligned with the principles of social justice as
mandated by Pancasila. Therefore, a reconstruction of the legal structure is necessary so that
state institutions genuinely function as protectors of workers rather than instruments serving
the economic interests of certain elite groups.

Second, in terms of legal substance, the provisions in Article 66 of the Labor Law
regulating the outsourcing system have actually resulted in injustice by limiting the
participation of labor cooperatives and reinforcing the dominance of large corporations. This
discriminatory legal substance contradicts the principles of justice and humanity that form
the foundation of the national legal system.'”! Law should serve as a means to achieve the
welfare and well-being of society, rather than exacerbate social inequalities. Therefore, the
substance of labor law needs to be reconstructed to incorporate the values of substantive
justice, providing balanced protection for both workers and employers, and reflecting
harmony among legal certainty, utility, and fairness.'” The reconstruction of legal substance
should also be accompanied by an affirmation of the philosophical values of law, ensuring
that the law is not merely normative but genuinely functions in real social life.
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Third, from the perspective of legal culture, the reconstruction of values is also essential
because, without a strong legal culture, even well designed legal structures and substantive
laws will not function effectively. Legal culture reflects the awareness, attitudes, and
behaviors of society toward the law, encompassing their values, beliefs, and expectations
regarding justice.'” The legal culture in Indonesia remains weak because the values of
Pancasila have not been fully internalized in the legal behavior of both society and law
enforcement officials. When the law is perceived merely as a tool of power or economic
interest, the social justice values at the core of Pancasila are neglected. Therefore, efforts to
reconstruct legal culture are necessary through the strengthening of law education based on
Pancasila values, the establishment of a legal ethic that upholds humanity, and the cultivation
of participatory legal awareness within society.'"*

In the context of labor law, strengthening legal culture based on the values of Pancasila
is crucial for creating a just and humane legal system. As Chiba asserts, the formation of an
ideal legal system must accommodate the living elements of law within society, such as
religious law and customary law, which serve as moral and social sources within the national
legal framework.'” Thus, the reconstruction of legal values within the labor law system is
intended not only to improve legal structure and substance but also to cultivate a legal culture
that is responsive, just, and grounded in the values of spirituality, morality, and humanity, as
embodied in Pancasila and the 1945 Constitution of the Republic of Indonesia.

Conclusion

The regulatory framework for the legal protection of outsourced labor in Indonesia has
yet to reflect the principles of justice as mandated by Pancasila and the 1945 Constitution.
Existing regulations tend to favor economic interests and labor market efficiency rather than
safeguarding workers' rights. The implementation of the Omnibus Law on Job Creation has
expanded the outsourcing system without restrictions on types of work, facilitated
termination of employment, and limited the roles of cooperatives and labor unions.
Consequently, workers have lost guarantees for fundamental rights such as fair wages,
severance pay, and job security. This situation demonstrates that labor law functions more
as an instrument of capital interests than as a tool of social justice, resulting in significant
imbalances between employers and workers. Therefore, a comprehensive reconstruction of
the legal protection system for outsourced labor is necessary, strengthening its three main
pillars: legal structure, legal substance, and legal culture. The state must actively act as a
protector rather than merely a facilitator of the labor market. Legal substance should be
formulated based on the values of substantive justice, ensuring the welfare and humanity of
workers. Meanwhile, legal culture must be built upon the values of Pancasila so that the legal
system genuinely upholds humanity and social justice. Through such reconstruction, labor
law is expected to achieve a balance among legal certainty, utility, and fairness, restoring law
to its fundamental function as a means to realize human welfare and dignity.
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